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NOTICE OF MOTION (Filed October 4, 1973) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 
.-.x 


JAMES CASHIN, as Secretary-Treasurer 
of Local 1804-1, INTERNATIONAL LONG¬ 
SHOREMEN'S ASSOCIATION (A.F. of L.- : 

C.I.O.) on behalf of and for the 
benefit of its Members, 

Plaintiff, 

-against- 

WM. SPENCER 4 SON CORPORATION, 

Defendant. 

*..x 


72 Civil 4946 [HRT] 


NOTICE 

OF MOTION 


SIRS; 

PLEASE TAKE NOTICE that the Undersigned will move 
this Court before the Hon. Harold R. Tyler, Jr., at the 
Courthouse, Room 619, of the United States District Court, 
Southern District of New York, Foley Square, in the Borough 
of Manhattan, City and State of New York, on the 19th day 
of October 1973 at 2:IS o’clock in the afternoon thereof or 
as soon thereafter as counsel can be heard, for an Order 
pursuant to Rule 56 of the Federal Rules of Civil Procedure 
granting summary judgment to the defendant dismissing plain¬ 
tiff's Complaint, and for a further order enlarging defendant’ 
time to answer interrogatories which plaintiff has propounded, 
pending a determination of this application for summary 
Judgment, and for such other and further relief as the Court 
may deem Just and proper. 


Dated: New York, New York 

September 26, 1973 Yours, etc.. 


KRISEL, BECK 8 HALBERG 
Attorneys for Defendant 


TO: ROSENTHAL I MERMAN 

Attorneys for Plaintiff 
Office and P.O. Address: 
401 Broadway 

New York, New York 10013 
Telephone: 212/226-7971 


By_ » <- - 

A Member of the Firm 
Office and P.O. Address: 
55 Liberty Street #70S 
New York, New York 1000S 
Telephone: 212/964-2651 











? 



AFFIDAVIT OF ALEXANDER L. TORRE IN SUPPORT OF MOTION 4a 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


....-.-..x 

JAMES CASHIN, as Secretary-Treasurer 
of LOCAL 1804-1, INTERNATIONAL LONG¬ 
SHOREMEN'S ASSOCIATION (A. F. of L.- AFFIDAVIT 

C.I.O.) on behalf of and for the 

Benefit of its Members, 72 Civil 4946(H.R.T.) 

Plaintiff, 


- v - 


WM. SPENCER 8 SON CORPORATION, 


Defendant. 

.....x 

STATE OF NEW YORK, 

,ss. 

COUNTY OF NEW YORK, 


Alexander L. Torre, being duly sworn, deposes and says: 

I• I am the Vice President of Wm. Spencer § Son Corpor¬ 

ation, the defendant herein, and am fully familiar with the facts 
stated herein. 

2* This affidavit is submitted in support of a motion by 

defendant (1) for summary judgment, and (2) for an enlargement 
of defendant’s time to answer interrogatories which plaintiff 
has propounded, pending a determination of the application for 
judgment, since the burdensome task of preparing such answers 
will become unnecessary if judgment is granted. 

3 * For many years defendant (herein called Spencer) had 

employed "chenango" labor. The term "chenango" has a geograph¬ 
ical etymology, and refers to casual longshore workers whoa 
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Spencer had engaged on a day to day basis to assist in loading 

and unloading of non-self-propelled lighters in the Port of 

New York and vicinity. 

For many years the men who perform this stevedoring work 
have been represented for collective bargaining by plaintiff 
Local 1804*1, International longshoremen's Association (AFL-CIO), 
(herein called the "Union"). 

4 . Spencer and a small group of other employers of 

"chenango" workers were members of a trade association named 
Harbor Carriers of the Port of New York. Since the number of 
employers in this group was small, each employer would be re¬ 
presented on a joint bargaining committee that negotiated the 
collective bargaining contracts with the Union. The business 
of this employer group has declined rapidly in recent years, 
and when the collective agreement on which the Union relies 
in this action was negotiated (covering the period from 
October 1, 1968 to September 30, 1971) the economic attrition 
of the employer group had reduced their number to Spencer alone. 

Spencer, too, was compelled by economic business consider¬ 
ations to go entirely out of the stevedoring business in which 
"chenangos" are needed, and was completely out of that business 
by September 30, 1971, when its last contract with the Union 
expired. 

5 . The Union instituted this action as a class suit for 

the benefit of its members against Spencer in October 1972 in 
the New York Supreme Court, and Spencer removed the action to 
this Court on the ground that this Court has Jurisdiction under 
Section 301(a)(b) and (c) of the Labor Management Relations Act 
1947 (29 U.S.C., Section 185). 
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6. Ore of the problems with which the employers end 

the Union have had to contend is that employment has depended 
entirely on the fluctuating day-to-day need for "chenango" 
labor among the group cf employers with whom the Union has had 
collective bargaining agreements. Hence, before Spencer had 
become the sole survivor in this small dying industry, a member 
of the Union would in all piobability during the course of a 
contract year work for a number of different employers. Thus, 
the inherently casual nature of the "chenangos* ' employment 
has dictated the inclusion in the collective agreements as one 
of the conditions precedent to entitlement to certain fringe 
benefits of a requirement that an employee shall have worked 
for a particular employer a specified minimal number of hours 
i/» the preceding conduct year. Hut, as ij hereinafter pointed 
out, this prerequisite was only one of several conditions an¬ 
nexed to entitlement to such a benefit. 

The two claims asserted against Spencer in the Complaint 
relate (1) to paid holidays that occurred after Spencer had 
completely gone out of the business in which it had need for 
'chenango" workers and after its last collective agreement 
with the Union had expired; and (2) to an asserted contractual 
liability of Spencer for welfare benefits during the year afteT 
it had gone out of that business and after its Union contract 
had expired. Neither claim has any merit. 

7. The Union asserts as a bare legal conclusion 

[Complaint, Paragraph 8] that "for the year 1971-1972" -- the 
year beginning October 1, 1971 -- "there is due and owing to 
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the plaintiff as and for paid holidays the sun of $114,361.60." 

Every "Chenango" who became entitled to holiday pay while 
Spencer was in the business in which it employed "chenango" 
labor has boen paid. Consequently, the claim for holiday pay 
made in this action is based on the theory that Spencer is 
contractually obligated for holiday pay for holidays that 
occurred after Spencer had Ceased to employ any "chenango 
labor and after its collective agreement had expired. There 
is nothing in the collective agreement, however, that lends 
support to so extravagant a theory. This contention is ex* 
plicitly repudiated, moreover, by Section "7" of the con¬ 
tract as amended on February 23, 1970, which reads: 

"The following 12 paid holidays shall 
be granted for the period as of October 
1, 1968 to September 30, 1970, as fol¬ 
lows: Columbus Day; Armistice Day; 

Thanksgiving; Christmas; New Year's 
Day; Lincoln's Birthday; Washington's 
Birthday: Good Friday; Independence 
Day; Labor Day; Memorial Day and Elec¬ 
tion Day. Commencing October 1, 1970, 
an additional paid holiday to be agreed 
upon shall be granted to employees. 

Such paid holidays shall be granted to 
regular employees (defined as employees 
who have worked not less than S70 hours 
for one employer herein in the fiscal 
year ending September 30th of the year 
in which the holiday falls) who work 
for ths sums smploysr not leas than 
4 hours in tns work wssk in whioh 
ths holiday falls ; such 4 hours to 
iuclude any time worked on the holiday." 

(Italics ours) 

Thus the holiday benefit is explicitly provided only for 
eligible employees who actually work for the employer at least 
four hours in the work week in which the holiday falls. This 
clearly negates an intention by the parties to extend liability 
for holiday pay to former employees after the company has gone 
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out of business and therefore employs no "Chenangos" "in the 

work week in which the holidey falls" (Contract, Exhibit "A", 

par. 7). 

8. The second claim in the amount of $144,000. is for 

"welfare benefits for said period" [Complaint, Paragraph 9], 
i.e., the year beginning October 1, 1971. This claim, too, 
asserts that Spencer is contractually liable for contributions 
to the Welfare Plan (which is a typical Taft-Hartley Plan) 
referred to in the collective bargaining contract as "the 
Harbor Carriers of the Port of New York, International Long¬ 
shoreman's Association (Ind.), Chenango Welfare Fund" (Contract, 
Exhibit "A", par. 5). Spencer paid in full all contributions 
due to the Trustees of that Fund while it remained in the 
bus 1 .iess in which it engaged "chenango" labor, and the Complaint 
does not contend otherwise. Here, again, the claim is made 
that Spencer is liable under the expired collective agreement 
for contributions after it Ltd gone out of that business and 
after its Union contract had expired. But the contract clearly 
repudiates any such a claim. 

The only obligation of Spencer under its collective 
agreement in regard to providing welfare benefits is set 
forth in Paragraph 5(c), page 6, of the contract (a copy of 
which is attached and marked Exhibit "A"). This states: 

"Commencing as of October 1,11968 
and for each calendar year during 
the term of this agreement, each 
of the undersigned employers will 
pay over to the trustees of the 
Welfare Fund 36 1/24 per hour for 
the period from October 1 . 1968 
to September 30, 1969 ; 41 1/24 
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per hour from the period from October 1, 

1969 to September 30, 1970; and 49 1/24 
per hour for the period from October 1, 

1970 to September 30, 1971, for each 
hour worked by an employee oovered by 
thia agreement for an Employer who is 
a oontributor to the fund whilo euoh 
eervioe is performed ae an employee 

of euoh employer. " 

(Italics ours) 


Aiul in Paragraph (d) of the contract [Exhibit "A", page 
6] . the contract underscores that the obligation to contribute 
"for each hour worked" (Paragraph "c") is the s£le obligation 
of the employer. The wording to this effect is as follows: 


"It is also agreed that neither the Asso¬ 
ciation nor my member thereof shall be 
liable or responsible for the undertaking 
of any other Employer to make contributions 
to the Trustees under the aforesaid Wel¬ 
fare Fund, the eole obligation of each of 
the undersigned Employers is that it will 
make the contribution to the Welfare Fund 
that has herein undertaken to contribute." 

(Italics ours) 


Furthermore, no claim to the contrary has ever been made by 
the Trustees of the Welfare Plan. 

Indeed, the premise for both claims asserted is seeming¬ 
ly the notion that Spencer had contracted with the Union not 
to go out of business fcr economic reasons not only during 


the term of tne subsisting collective agreement but even for 
a full year after the contract had expired. This notion finds 
no support in the wording of the collective agreement and 
would be so cosily an undertaking that only the most explicit 
woiding could reasonably sustain the conclusion that the 
parties had so intended. I was a Trustee under the Welfare 
Plan and I represented Spencer when in February 1970, we 
modified the collective agreement to reduce the number of 
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hours worked as a condition to entitlement to Holiday pay 

from 10 to four hours, but significantly Spencer adamantly 

had refused to eliainste completely hours worked in the 

Holiday work week because it realized that it was in an 

economic cruch that would force it out of this business. 

The premise of the Union, moreover, would be tantamount 
to reading into the contract an implication that Spencer had 
guaranteed co employ "chenangos” in the year following expir¬ 
ation of its collective agreement no fewer in number than 
it had employed in the last year of its Union contract, even 
though it had gone out of business. Again, there is abso¬ 
lutely nothing in the collective agreement to support so 
far-fetched an implication. No employer of "Chenango" labor 
in his right mind would have given such a guarantee. The 
very nature of the fluctuating need for "chonango" labor 
repudiates any reasonable foundation for implying such an 
| uneconomic and financially burdensome obligation. 

In fact, if Spencer had continued to employ "chenango" 
labor after its collective agreement had expired under a 
renewal Union agreement on the same terms, the Union could 
not reasonably contend that it had to hire more "chenangos" 
than it needed to service its customers. This could mean 
that it might require only one-tenth or less of the number 
of men it had employed in the preceding contract year. 

Since the entire bargaining history of the employers and 
the Union shows that employment was casual in accordance 


with the daily need for such labor, how can it be argued 
that the collective agreement is a guaranty of future em¬ 
ployment of "chenangos" after the employer has gone entirely 
out of the business. Attached as Exhibit "B" is a summary 
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of the number of hours worked for Spencer by "chenangos" 
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for each of the eight contract years, and this graphically 
demonstrates the steady decline in Spencer's "Chenango" 
employment. 

For these reasons, we believe t..at neither the claim 
for holiday pay nor the claim for contributions to the 
joint welfare fund to which reference is made in the col¬ 
lective agreement presents a triable issue, and accordingly 
that summary judgment should be granted to defendant. 


Alexander L. Torre 


Sworn to before me 




this 


day of September- 1973 


^ UKHIlHtT H HAl.BF.RG 
S'OTAKV fl 'If. S>:i!r S.-w i'irt* 
jl lo.'-'Zi 
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exhibit a - contract agreement 

CONTRACT AGREEMENT 
between 

HARBOR CARRIERS OF THE PORT OF NEW YORK 

and 

INTERNATIONAL LONGSHOREMEN'S ASSOCIATION, (AFJ-CXO) 

and 

LOCAL 1804-1 I.L.A. (AFL-CIO) 


Subject: CHENANGO LABOR 


THIS AGREEMENT made and entered into thie 
of February, 1969 by and between the undersigned members 
||| of the HARBOR CARRIERS OF THE PORT OF NEW YORK as party of 

I 

| the first part and the INTERNATIONAL LONGSHOREMEN'S ASSOCIA- 

| TION, (AFL-CIO) and LOCAL 1804-1 I.L.A. (AFL-CIO) as party 

1 

I,! of the second part, covering Chenangos in the loading and un- 

| 

1 loading of non self-propelled lighters, and car fl^acs and 

L 

railroad and freight cars on tracks, and palletizing of cargo 

ji 

ji and performing related work in the Port of New York and vi- 

| 

I cinity. This agreement shall remain in force and effect for 

| 

|; the period as of and from October 1, 1968 to and including 
I the 30th day of September, 1971. 

1. (a) The regular or normal working day shall 

ii consist of eight (8) hours from 8 A.M. to 12 Noon and from 

1 P.M. to 6 P.M. and the regular or normal working week shall 

li 

consist of forty (40) hours made up of five (5) regular or 
j|j normal working days from Monday to Friday inclusive. 

I (b) Meal hours shall be from 6 A.M. to 7 A.M., 

I from 12 Noon to 1 P.M., from 6 P.M. to 7 P.M. and from 12 
Midnight to 1 A.M. 




(c) Legal Holidays shall be: New Year's Day; 


Lincoln's Birthday; Washington's Birthday; Good Friday; 
Decoration Day; Independence Day; Labor Day; Columbus Day; 
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Election Day; Armistice Day; Thanksgiving; Christinas and such 

other National or State Holidays as may he proclaimed by 

Executive Authority. Effective October 1, 1970, there shall 

be an additional holiday to be agreed upon. 

2. (a) The straight-time or regular rate shall 
be paid for any work performed from a A.M. to 12 Noon and 
from 1 P.M. to 5 P.M., Monday to Friday inclusive. 

(b) All other time, except meal time, shall be 
considered overtime and shall be paid for at the overtime 
rate of one and one-half times the straight-time or reyular 
rate. 

(c) The overtime rate shall be paid for the 
meal hour from 12 Noon to 1 P.M. Monday to Friday inclusive 
and shall continue to apply until men are relieved. All 
other meal hours, including the meal hours from 12 Noon to 

1 P.M. on Saturdays, Sundays and legal holidays shall be paid 
for at an overtime rate of twice the straight time or regular 
rate for such meal hours only. The full meal hours shall be 
paid for at the meal hour rate if any part of the meal hour j 
is worked. 

i 

3. The wage scale for the period of this agreement 

l 

commencing as of and retroactive to October 1, 1968 for 
straight time and overtime on the classes of cargo below set 
forth, shall be as follows: I 

1. Effective as of October 1, 1968: 




Straight 

1 



Time 

Overtime 

(a) 

General Cargo of 
every description 

$ 4.00 

$ 6.00 

(b) 

Cement and Lime in bags 

4.05 

6.07 1/2 
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Straight 

Time 

Overtime 

(c) 

Wet hides, creosoted 
poles r ties, shingles, 
cashew oil, napthalene 
in bags and soda ash 
in bags 

$ 4.15 

$ 6.22 1/2 

(d) 

Refrigerated cargo 

4.20 

6.30 

(e) 

Kerosene, gasoline 
and naptha in cases and 
barrels when worked 
with a fly 

4.20 

6.30 

(0 

Explosives 

8.00 

12.00 

(g) 

Damaged Cargo 

8.00 

12.00 

2. Effective October 1, 1969: 

Straight 

Time 

Overtime 

(a) 

General Cargo of 
every description 

$ 4.25 

$ 6.37 1/2 

(b) 

Cement and Lime in bags 

4.30 

6.45 

(c) 

Wet hides, creosoted 
poles, ties, shingles, 
cashew oil, napthalene 
in bags and soda ash 
in bags 

4.40 

6.60 

(d) 

Refrigerated Cargo 

4.45 

6.67 1/2 

(e) 

Kerosene, gasoline 
and naptha in cases and 
barrels when worked 
with a fly 

4.45 

6.67 1/2 

(f) 

Explosives 

8.50 

12.75 

(g) 

Damaged Cargo 

8.50 

12.75 

E f f ec 

tive October 1, 1970: 

Straight 

Time 

Overtime 

(a) 

General cargo of 
every description 

$ 4.60 

$ 6.90 

(b> 

Cement and Lime in bags 

4.65 

6.97 1/2 

(c) 

(d) 

Wet hides, creosoted 
poles, ties, shingles, 
cashew oil, napthalene 
in bags and soda ash 
in bags 

Refrigerated Cargo 

4.75 

4.80 

7.12 1/2 
7.20 
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Straight 

Time Over t ime 

(e) Kerosene, gasoline 
and naptha in cases 
and barrels when 

worked with a fly § 4.80 $ 7.20 

(f) Explosives 9.20 13.80 

(g) Damaged Cargo 9.20 L3.90 


4. As a condition of employment, all employees 
^ covered by this agreement shall, on or after the thirtieth day 
j! following the beginning of employment or thirty days after 

|) the date of execution of thi8 agreement, whichever is later, j 

|; 

|t become members of the International Longshoremen's Association, 
i; (AFL-CIO) and remain members during the term of this agree- j 
1 ment. All employees who are members of the International 

I 

| Longshoremen's Association, (AFL-CIO) on the date of execu- 

I 

tion of this agreement, shall remain members durinci the term i 
III j 

|l of this agreement. No employer shall be required by the lu¬ 

ll 

ternational Longshoremen's Association, (AFL-CIO) to dis- 

1 

|| charge an employee for reasons other than those set forth in | 

I I 

ii the appropriate provision of the Labor Management Relations 

I i 

Act of 1947, as amended. 


5. (a) The welfare plan evidenced by the agree 

ment between the parties hereto dated November 15, 1955 and i 
j the Declaration of Trust dated October 28, 1955 for the cal¬ 
endar year 1956, between employer-members of the Harbor Car- 
1 riers of the Port of New York and the International Long¬ 
shoremen's Association, (Ind.), and known as the Harbor Car¬ 
riers of the Port of New York, International Longshoremen's 
Association, (Ind.), Chenango Welfare Fund, shall be and 
hereby is extended to and including September 30, 1971. 


(b) The employees who shall in each calendar I 

I 

j year of this agreement be eligible for the benefits provided 
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in said Chenango Welfare Fund shall include only those: 

(1) Who are employed by any of the under¬ 
signed employer-members of the Association 570 or more hours j 
in the twelve month period ending September 30th of the pre¬ 
ceding year; and 

(2) Who are covered by this collective bar¬ 
gaining agreement; aid 

I 

(3) Who have filed with such employer-membeir 
of the Association at its office a written application for 
benefits; and 

(4) Who prior to the accrual of benefits 

(other than life insurance) have filed written application 
during the calendar year Januaryl through December 31 in 
which benefits accrue. j 

(5) The full time paid officers, delegates 
and employees of LOCAL 1804-1 I.L.A. (AFL-CIO) shall oe in- i 
eluded as those eligible for the benefits provided in said 
Fund upon the payment by said LOCAL 1804-1 to the Trustees of' 
the said Fund of the sums set forth in Clause 5, paragraph 

I 

(b) , subdivision (6) hereof. No person hereunder shall be 
eligible for benefits unless the contributions required to i 
be made into said Fund for his benefit shall have been made 
on his behalf. 

(6) Local 1804-1 shall, for each calendar 
year of this agreement commencing as of and from October 1, i 
1968, pay over to the Trustees of the aforesaid welfare Fund, 

the average cost incurred by the Fund per person for the i 

l 

calendar year immediately preceding the year in which pay¬ 
ments are being made for each person hereby included in the ‘ 
said Fund under Clause 5, paragraph (b), subdivision (5) 

I 

hereof, in determining such cost each year, there shall be 


5- 
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included all payments made by the Trustees for welfare bene- 

•i 

fits, insurance contracts, medical benefits and treatment, 

i 

salaries, rent, administration expenses, accountants and 
;'j l‘^*l tees, social Security, Unemployment Insurance and any j 

f. 

' other miscellaneous expenses and costs relative to the opera- 
1 tion of the fund. 

•f 

' 

|j (7) The parties have also agreed that no 

j|! eligible employee who is entitled to receive the benefits 


aJ forded by the said Welfare Plan by reason of his employment 

( |j 

jl, with a particular employer during a measuring year shall 
?! under any circumstances be entitled to receive further bene- 

Jl* 

i 1 ! fits by reason of his employment by another Employer-member 
!' of the Association during the same measuring year. 

i*! 

ii 

j 

(c) Commencing as of October 1, 1968 and for 

it. 

!;' ePt;h calendar year during the term of this agreement, each 

i' ! 

ill °* the undersigned employers will pay over to the trustees 

!' 

|ii oj the Welfare Fund 36 l/2*f per hour for the period from 

l! 

!j October 1, 1968 to September 30, 1969; 41 1/2^ per hour for 
ll 1 tl!e period from October 1, 1969 to September 30, 1970; and 

j 49 l/2£ per hour for the period from October 1, 1970 to 

|! 

September 30, 1971, for each hour worked by an employee 
li covered by this agreement for an Employer who is a contribu- 
,, tor to the fund while such service is performed as an em- 
jll pJoyee of such employer. 

i 

(d) It is also agreed that neither the Associa 

jlj tion nor any member thereof shall be liable or responsible 

jli for the undertaking of any ocher Employer to make contribu¬ 
te 

ili tlons to the Trustees under the aforesaid Welfare Fund, the 
I sole obligation of each of the undersigned Employers is that 
Jj| it will make the contribution to the welfare Fund that it 
, has herein undertaken to contribute. 
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6. Vacation: For 570 hours worked for any one 

Company for the fiscal year October 1st to September 10th - 
1 weeks vacation pay. For 890 hours worked for any one Com¬ 
pany for the fiscal year October 1st to September 30th - 2 
weeks vacation pay. A third week vacation with pay for 
longer-time regular employees (defined as employees who have 
worked at least 570 hours for one employer herein in five 
of the six years preceding the eligibility year) and v/ho have 
worked at least 1150 hours for such employer herein in the 
eligibility year. A fourth week vacation for employees who 
■ have worked and received payment for not less than r 70 hours 
per year in each of the immediately preceding 12 fiscal years, 
or has been granted one week's vacation pay, in 10 of the 

; immediately preceding 12 fiscal years, and who have worked 

I 

for such employer at least 1150 hours in the eligibility year. 
A fifth week vacation for employees who have worked and re¬ 
ceived payment for not less than 570 hours per year in each 
J of the immediately preceding 12 fiscal years, or has been 
i granted one week's vacatinn pay, in 10 of the immediately 
1 preceding 12 fiscal years and who have worked for such em- 
1 ployer at least 1150 hours in the eligibility year. Effective 
j with the fiscal year commencing October 1, 1969, a sixth week 
! vacation for employees who have worked and received payment 

; for not leas than 570 hours per year in each of the Immediate-- 

I 

! ly preceding 12 fiscal years, or has been granted one week's 
vacation pay, in 10 of the immediately preceding 12 fiscal 
I years and who have worked for such employer at least 1150 

| hours in the eligibility year, vacation pay shall be at the 

I 

j wage rate prevailing during the fiscal year of earned eligi- 
j bility. For disputed and hardship cases a review of 520 


- 7 - 
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hours - 1 week and 850 hours - 2 weeks. No review shall he 

had for the third to sixth week vacation. This review is to 

J he based on work record, service in the Armed Forces, illness 

nr other hardship conditions. The ruling of a committee, 

I 

vhich shall consist of two members appointed by the Harbor 
carriers and two members appointed by the union, shall be 
final and binding. 

7. The following 12 paid holidays shall be granted 
i * or the period as of October 1, 1968 to September 30, L970, 
ns follows: Columbus Day; Armistice Day; Thanksgiving; 
j • hristmas; New Year's Day; Lincoln's Birthday; Washington's 
; Kirthday; Good Friday; Independence Day; Labor Day; Memorial 
; J>ay and Election Day. Commencing October 1, 1970, an addi¬ 
tional paid holiday to be agreed upon shall be granted to 
employees. Such paid holidays shall be granted to reguJar 
employees (defined as employees who have worked not less than 
■j ->70 hours for one employer herein in the fiscal year ending 
i September 30th of the year preceding the year in which the 

i, holiday falls) who work for the same employer not less than 

, 

,i 10 hours in the work week in which the holiday falls; such 

i 

jji iO hours to include any time worked on the holiday. 


8. (a) Men hired in the morning, Monday through 

Sunday, shall receive 4 hours guaranteed pay for the period 
1 between 8 A.M. and 12 Noon. 


(b) Men hired at 8 A.M. and who are re-hired 

ll 

|| at 1 P.M. shall be entitled to a two hour minimum in the 

If 

HI afternoon. Men re-hired at 1 P.M. shall continue at work 


until the completion of the loading or unloading of the 
lighter during the normal working day, weather and other 
conditions permitting. No work shall continue after 5 P.M. 
| unless ordered by the employer. 


1 












* 
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i> (c) Men not hired until 1 P.M. shall receive 

four hours guaranteed pay. 

(d) Hiring periods s^all be 8 A.M. and 1 P.M. 

| Except as to men hired to discharge newsprint, all extra men 

l 

q hiied shall be hired at designated places to be agreed upjn 
between the parties. 

jj (e) Men hired at 7 P.M. shall receive a minimum 

I of 4 hours overtime and if ordered back at 1 A.M. - 4 hours 
| overtime. 

I 

(f) When men are knocked off five minutes after 

1 

||| the hour or later they shall be paid for one-half hour and 

when knocked off thirty-five minutes after the hour they shai;. 

I 

Cj 

; be paid for 1 hour. 

• 

(g) If men work through the supper hour (6 P.M 
| to 7 P.M.) and continue to work after 7 P.M. they shall be 

guaranteed a minimum of two hours from 7 P.M. to 9 P.M. at 
the overtime rate. 

9. (a) Minimum number of men in a gang shall be 

ji four (4) exclusive of machine driver, and shall remain intact 
at all times. This condition to apply while freight is being 
I worked at a steamship pier in connection with a steamship 
operation, except as hereafter stated: 

(b) When local deliveries and pickups are in- 
I volved, the number of employees used shall be at the discre- 
I tion of the employer except when using a tractor, one man in 
I addition to a driver for each tractor shall be used. 


9 
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10. Flexibility for the shifting of ganga is per- 

mitted within designated work areas to bo agreed upon between 

the parties. However: 

(1) If men are shifted from one work area to 
another they shall receive a minimum of 8 hours pay. If the 
work continues to 5 P.M. they shall receive an additional one 
hours pay at straight time. Any work performed after 5 P.M. 
shall be paid for as set forth in Paragraph 8. No shifting 
of gangs shall be permitted until after the 1 P.M- hiring 
period. 

(2) Shifting of men to fill out the eight (8) 
hour maximum shall not be construed as a means of de Laying 
the start of work in one area waiting for gangs in another 
area to finish. Nor shall a foreman in one area knock off 
a gang >in order to replace them with a shifting gang from 
! another area. 

(3) Such gang shall not be shifted to deprive 
men of work who are usually employed and available in such 
area to which the gang is shifted. 

11. Machine drivers on steady payroll basis shall 
jj receive the same hourly increase as the General Chenango 
j workers. Overtime shall be paid at the regular hourly over- 
I time rate. 

Machine drivers who are extras shall come underj 
j provisions of item eight (8) listed above. Shifting of extra 
| machine drivers to different piers or terminals shall be 

; confined to the district foremen's section. 

All machine drivers when hired as such shall 

I be used exclusively for the driving and maintenance of their 
machines and will not handlecargo manually or be interchanged 
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into the gang at the expense of another man. 

Extra drivers shall he paid travelling time to 
>nd from the garage and when shifting to different piers at 
the regular hourly rate and under the terms of item 8(f) . 


12. Each employer shall contribute to the N.Y.S.A.-- 

I. L.A. (AFL-CIO) Pension Fund 57jif per hour for each hour 
worked by employees covered by this agreement while employed 
by the undersigned employer for the period from October ), 

J. 968 to September 30, 1969, and 7 0tf per hour for each hour 
worked by employees covered by this agreement while employed 
by the undersigned employer for the period from October 1, 

1969 to September 30, 1970; and 7 5^ per hour for each hour 
worked by employees under this agreement while employed by the 
undersigned employer for the period from October 1, 1970 

to September 30, 1971. 


13. When hazardous and penalty cargoes are being 
worked adequate safety facilities shall be maintained by the 
Companies and any gear needed to insure the safety of the 
men working shall be supplised by the Companies. 


14. Arbitration: In the event of any grievances j 

I 

the following steps shall be taken in order to equitably 
settle such grievances: 

FIRST STEP: International Longshoremen's Associa¬ 
tion, (AFL-CIO) Chenango Steward and hiring foreman will dis-' 

i 

cuss the matter jointly. If they cannot agree, then; 


SECOND STEP: International Longshoremen's Associa¬ 
tion, (AFL-CIO) Delegate and Management Representatives will 
discuss the matter jointly. If they cannot agree, then; 


I 

I 
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THIRD STEP : Labor Relation committee: Two (2) 

Representatives from Harbor Carriers, two (2) Representatives! 

i 

from the International Longshoremen’s Association, (AFL-CJO) 
for joint meeting. If a majority cannot agree, then; ^ 

FOURTH STEP . Arbitration. The arbitrator or 
arbitrators shall be selected by the Labor Relations Committed 
by unanimous vote. The decision of the arbitrators so selec¬ 
ted shall be final and binding on both parties. All expenses 
of the arbitration shall be borne equally between the parties 


15. Each of the employer-members as well as tho 
In 1 ernational Longshoremen's Association, (AFL-CIO) shall in 
the event of repeated violations of this agreement invoke 
disciplinary action, in the case of the employer on its 

| employee only, and in the case of the Union on its memberr 
only, except if any party is not satisfied as the disciplinary 
I 1 ! action, the parties shall discuss the same among themselves . 

'j| if they cannot agree, the matter shall be arbitrated under 
the "Fourth Step” (Paragraph 14). 

16. The employers recognize the right of the em- 

| ployees to have a spokesman on the piers and to this end the 

I 

| employer recognizes the International Longshoremen's Associa¬ 
tion, (AFL-CIO) and its Local 1804-1 I.L.A. (AFL-CIO) Chen¬ 
ango Steward, who must be an employee of one of the under¬ 
signed «mployer-members, as the spokesman for the grievances 
ox disputes of the men on the piers, in accordance with Para¬ 
graph 14. Such Chenango Steward shall not demand or receive 

¥ 

any special privileges but he shall perform his work for his 
employer at all times except when a grievance arises. Any 
| grievance shall be handled and disposed of in the manner 


provided for in Paragraph 14 
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17. During the life of this agreement the party 

of the first part agrees there shall be no lockouts or worl 

stoppages by the employers but this shall not be construed 

to mean a lay off of employees due to business conditions, 

and the party of the second part agrees there shall be no 

strikes or work stoppages. Any grievance, dispute, contro- 

I versy or claim arising out of or relating to this agreement., 


|| or the interpretation or application of any of its provisions 

I 

shall oe handled and disposed of in the manner provided for 
|! in Paragraph 14. The right of employees not to crons a bona 
j fide picket line is recognized by the employers. 

18. Each employer-member shall, as heretofore, bo 
liable alone for all payments under this agreement and the 

! performance of its terms. Neither the HARBOR CARRIERS nor 

I 

any member shall be personally liable or responsible for any 
obligation of any other member of the HARBOR CARRIERS for 
any payments for any purpose under this agreement or for de¬ 
fault by any member under this agreement. 

i| 

19. The undersigned employers shall continue to 

I deduct from the wages of its employees the sum fixed as the 
membership dues of the Union provided that such emoloyer hns 
received from each employee, on whose account such deductions 
are made, a written assignment which shall not be irrevocable 
for a period of more than one year, or beyond the termination 
| date of this agreement, whichever occurs sooner. 

20. The wages of employees employed by employer- 
members of the Association shall continue to be paid weekly 

|j by check. 

j| 21. when men are specifically ordered out from 

jij Hoboken or Jersey city for work at Bayonne, Port Newark and 
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<ireenville, Lehigh Valley, Claremont Terminal, Caven Folnt 

or Bayway, they shall receive the equivalent of one hour's 

nay at the straight time rate plus cost of transportat i or. 

r.nless transportation is provided by the employer. 


22. Schedule of drafts: In the case of the follow' 
.ing commodities only the following limits of weight shall 
apply: Palletizing bags of coffee for lighterage: 

(a) Thirty bag6 limit on each pallet for 
Santos Coffee. Where thirty bags are used on each pallet-, 
a premium payment of 10*J per hour shall be paid to men In 


gang. 


(b) Twenty-four bags limit on each pallet for 


Columbia Coffee. 


(c) When hand trucking bags weighing 100 pound! 
each, the number of bags on each hand truck shall not exceed 


five. 


(d) When hand trucking bags weighing 200 


pounds each, the number of bags on each hand truck shall be 
three. 


(e) When hand trucking Castor beans in bi;s, 
the number of bags on e»ch hand truck shall be six, in vbich 
case there shall be two men to the hand truck. 

23. A system of seniority among employees shall 
be discussed and agreed upon between the parties. 


24. The employers shall make adequate arrangenentsj 
to relieve tractor drivers. Any dispute as to what is adequate 

I 

arrangements for relief shall be dealt with in accordarce 
with Paragraph 14 hereof. 
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25. Thia Collective Bargaining Agreement shall te- 

-in in force and effect as of and from October 1, 1968 
until and including September 30, 1971. This agreement nhvll 
be automatically renewed after September 30, 1971 from y»rr 
to year (or by agreement for any longer period) unless at 
lerst 60 days before the said expiration date, or the expira¬ 
tion date of any renewal period, written notice of termini* t'.on 
is given by registered mail by either party to the other, 
addressed if given by the employers, to international Lonrj- 
shoremen's Association, CATL-CIO) . at 17 Battery Place, 

■er« York City, Hew York, and Local 1804—1 Z.L.A. (AFL-CXO) 
at 403 Greenwich Street, Mew York City, Iw York, and if 
given by the Union to Harbor Carriers of the Port of Hew Y<*rk 
at 17 Battery Place, Hew York City, Hew York, Room 1110. 


PCM THE PARTY OF THE FIRST PART 

Hrrbor Carriers of the Port of 
Hew York 

‘x/.A? /o 

Bv (S. .{/StVto _ 

Executive Vice President 


FOR THE PARTY 0T THE BECOMD 

SML - 

International Longshoremen's 
Association, (APL-CIO) 

LA 

Bv Thomas k/.G^c^ic ,J_ 

President 


Vfi 1 . Spencer 4 Son Corporation 


Vice President 




^Local 1804-1 I.L.A. (APL-niO) 

By. 


President 


u.S 


Bv X C-rtSMifi) 

Secretary-Treasurer 
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AMENDMENT OF FEBRUARY 23, 1970 TO ' 

COLLECTIVE AGREEMENT 

Agreement made this; 23 rd day of February 1^70 by nd 
between 4 he Harbor- in Tiers of tne Port of New York, and 
International Longshoremen's Association (AFL-CIO) and Local 
lP.OlJ-1 i la (AFL-CIO). 

Whereas, on ’ehruary 20, 1909 an agreement In *.rit lng wna 
duly entered Into between the parties above named covi * ing 
Chenangoea In the loading and unloading of lighter? a:; ,'ppears 
by said agreement; and 

Whereas, the parties desire to amend said agreem< r as 
hereinafter set forth: 

Now, therefore, it it. agreed ns follows: 

/ir: t: P'r grr.ph i ol the said Contract Agreeint rt la 

amended to provide that commencing February ?3, l r -70 tc and 
Including September 30, 1971, paid holidays shall be gianted tc 
regular employees who work for the same employer not let ; than 
’* hours In the work week In Which the holiday falls, F v h 
hour: rhrll Include any time worked on the holiday; arid nid 
unr-.graph shall read as follows as of February 23, 1>;7C: 

"y" "The following 1? paid holidays shall be grunted for 
1 hr period fiii of October 1, 1963 to September 30, 197C i 
lollow:-; Columbus Day; Armistice Day; Thanksgiving; Christmas; 
m cw vear'3 Day; Lincoln's Birthday; Washington's Birthday ; Good 
. ridayj Independence Day; fjRbcr Day; Memorial Day and Election 
fs; . Commencing October 1, 1970, an additional paid holiday 
to be agreed upon shall be granted to employees. Such paid 
holidays shall be granted to regular employees (defined ns 
employees who have worked not less than 'tfO hours for one 
employer herein In the fiscal year ending September 30th of the 
.\u?ar preceding the year In which the holiday falls) who work for 
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the same employer not lcna than 4 hours In the work w»*r p in 

which the holiday falls; such 4 hours to Include any t'"e workod 
on the holiday.” 

r 

Second: Effective as of February 23, 1970 -nd to 

and Including September 30, 1971 each employer shall p'iy Into 
a special fund the sum of ^ per hour for all hours actually 
worked by employees except ooopera, as well as all heu<-. 
actually worked by steady outside personnel and for rho’i 
contributions are made to the Welfare & Pension Funds under 
this agreement. The employers shall not be required t> con¬ 
tribute for vacation and Holiday payments. The Fund sh'*ll be 
under the custody of the respective employers. 

The parties hereto shall agree when the respective 1 

Funds shall be distributed to the employees of the employers 
which shall not be later than September 30, 1971. Distribution 
oi the Funds shall be limited to such employees who ha '*• worked 
not less than 570 hours for one employer in the fiscal years 
ending September 30, 1970 and September 30, 1971. j 

I 

Third: During the term of the collective bargain¬ 

ing agreement as amended herein and dated February 20, 1969 
there snail bo no demand by the Union or its Locals for j 

collective bargaining negotiation on any matter or lea-j- not 
covered by this agreement, or for renegotiation of any provisions ' 
ol’ the said agreement, except ar, may be specifically contained | 
In the collective bargaining agreement. ! 

Fourth: The collective bargaining agreement as j 

amended herein snail continue m full force until September 30, j 
1971. 
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FOR THE PARTY OF THE FIRST PART 


Harbor Carriers of the Port of 
New York 


Exe 


i 1 /9A 

cutive Vice Preside ny 




‘Ira. Spencer 8c Son Corporation 


Hy_ ' ^ t s r / y - ’df~T t <*.<. 

Vice President 


FOR THE PARTY OF IRTJ SECOND 
PART _ 


International Loupshoremen's 
Association, (AFl-VTO) 

n/'' . c- 

|fcy fU7/U^ -A 

President 

| 

Local 1,804-1 I.L.A. (AFL-GlOj 

(r —f- 

n B . ’•ly /. I 




Secretary 


^XlLijj£Lu+, 
ry^l'r assurer 


i 
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SCHEDULE OF EMPLOYMENT 
OF "CHENANGO" LABOR BY 
WM. SPENCER $ SON CORPORATION 


Calendar Year 


Hours Worked 


1964 

1965 

1966 

1967 

1968 

1969 

1970 

To 9/30/71 
(End of Contract) 


742,908 

658,820 

657,808 

582,786 

494,612 

400,711 

340,885 

212,361 


% 













EXH,BIT ' STA ^US T or T ^S N C T OU T R °T RULE 9<9> ° F ™ E GENERAL 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JAMES CASHIN, as Secretary-Treasurer 
of LOCAL 1804-1, INTERNATIONAL LONf 
SHOREMEN'S ASSOCIATION (I.P^ of ° ? 

hen«? 4 *J °t ? ehalf of for the 
benefit of its Members, 


Plaintiff, 


-against- 


WM. SPENCER 8 SON CORPORATION, 


Defendant. 


72 Civil 4946 [HRT] 


rtt ^ ATEMENT PURSUANT TO RULE 9fg) 
OF THE G ENERAL RULES O F THIS COURT 


There is no genuine issue as to the following material 
tacts: 

1. The plaintiff is a local union affiliated with the 
International Longshoremen's Union. 

2. Th. defendant was and Is a New York corporation. 

That the plaintiff and the defendant are parties 
to a collective bargaining agreement covering th. period 
from Ocuber 1 , 1968 to and Including September JO, 1971, 

under which defendant employed members of the plaintiff 
union. 













Exhibit - Statement Pursu.nl to Rule 9(g) of the General Rules 

of this Court 

♦. That a trua copy of tho colloctivo bargaining 
agreement together with an amendment to said agreement, 

dated February 23, 1970, is annexed to this Notice of 
Motion. 

5. That said collective bargaining agreement and the 
amendment thereto, dated February 23, 1970, are the only 
agreements entered into between plaintiff and defendant 

for the period October 1, 1968 to and including September 30, 

1971, and fully set forth the rights and obligations between 
plaintiff and defendant. 

6. That all benefits accruing to the plaintiff under 
the said collective bargaining agreement for the period 
October 1, 1968 to and including September 30, 1971, have 
been paid by the defendant, and the defendant has fully 
complied with the collective bargaining agreement as 
amended during the life of the contract. 

7. Th# collective bargaining agreement terminated by 
its own terms on September 30, 1971. 

8. Defendant did not renew its collective bargaining 
contract with the plaintiff after September 30, 1971, having 
discontinued its stevedoring business at the time of the ter¬ 
mination of the collective bargaining agreement on September 
30, 1971. 


ROSENTHAL g HERMAN 
Attorneys for Plaintiff 
Office and P.0. Address: 
401 Broadway 
New York, New York 10013 
Telephone: 212/226-7971 


XRISEL, BECK g HALBBRG 
Attorneys for Defendant 

By 


A Partner of the Firm 
Office and P.O. Address: 
55 Liberty Street #705 
New York, New York 10005 
Telephone: 212/964-2051 


2 









AFFIDAVIT OF JAMES CASH IN IN OPPOSITION TO MOTION 
(Filed November 7, 1973) 

UNITED STATES DISTRICT COURT '- 

SOUTHERN DISTRICT OF NEW YORK 


JAMES CASllIN, as Secretary-Treasurer 

of Local 1804-1, INTERNATIONAL LONG- AFFIDAVIT IN OPPOSITION 
SHOREMEN'S ASSOCIATION (A. F. of L. -- 

c. I. O.) on behalf of and for the benefit 72 Civil 4946 (II. R.T.) 

of its Members, 


Plaintiff, 


against - 


WM. SPENCER & SON CORPORATION, 

.. Defendant. 

- x 

STATE OF NEW YORK ) 

) SS.: 

COUNTY OF NEW YORK) 

JAMES CASHIN, being duly sworn, deposes and says: 

1. I am Secretary-Treasurer of I.ocal 1804-1 of the International 
Longshoremen’s Association (A. F. of L. - C. 1.0.), the plaintiff herein; 

I am fully familiar with the facts and circumstances of this case and I 
submit this affidavit in opposition to the defendant's motion (1) for summary 
judgment, and (2) for an enlargement of defendant's time to answer plaintiff'^ 
interrogatories heretofore served on defendant. 

2. The defendant's motion should be denied for the following 

reasons: 

(a) There exist substantial questions of fact herein in that the 
course of dealing between plaintiff and defendant clearly indicates that all 
benefits earned in any one year were paid to employees in the following 
year; 

(b) Defendant's request for enlargement of time to respond 

to plaintiff's interrogatories, if granted, would completely thwart plaintiff’s 
ability to show the aforementioned course of dealing. 

3. As was always the custom of operation between our Union 
and the defendant, benefits earned by our men were always paid to them 
in the following year. The method of operation was 6uch that the men 
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j qualified in the first year and received payment therefor the second year 

I! 

4. Each man listed in the schedule annexed to plaintiff's 
I, Complaint stood ready, willing and able to perform work for the 
ij defendan t-employer in the year following the expiration of the contract. 

•! \ The uniIateral act of the defendant in terminating its stevedore business 
|i should in "° wa y defeat the defendant's contractual liability. Defendant's 
i tailure to provide work for men of the plaintiff-Union is no defense which 
can avoid liability as to payment. 

M 5 * The defendant’s reasoning can only bring us to the conclusion 

i{ that-the defendant alone has the power to defeat its employees’ ability to 
comply with any later conditions as set forth in the collective bargaining 
ij agreement in question. Certainly, this was never the understanding 
jj ° r intention of any of the parties. If defendant’s reasoning were accepted, 
j! then an employer could have men working for him for one year, for 

example, the last year of a contract, without having to pay those employees 
11 their henef'ts as earned. He could simply defeat the employees’ claims 
for benefits by either going out of business or not renewing a contract. 

|' This result is, of course, absurd, and was never the intention of the 
parties to the agreement. 

!l 

6. Our claim is not, as defendant states, that the defendant 

i' had contra cted with the Union not to go out of business for economic 

|i 

reasons no t only during the term of the subsisting collective agreement 
j ( ^ xlt even f° r a fall year after the Contract had expired”; our claim is 
j simply that the defendant cannot foreclose the employees' ability to 
; their accrued benefits by the employer’s termination of his business. 

i. Any other result would unjustly enrich the employer, who has already 
had the benefit of the man-hours performed in the prior year. 

j. Defendant's additional request to enlarge the time for its 
I' res P°nse to plaintiff's interrogatories would, if granted, impair our 

;i ability to further present to this Court the history of dealings between 
j! the Union and the defe ndant. By circular reasoning, defendant asks for 


1 
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a delay pending the resolution of the summary judgment question which, 

if such delay be granted, would only strengthen its own case. It is 
clear, however, that such responses to interrogatories are much needed 

< 

for plaintiffs to oppose this very motion. Additionally, it should be 
pointed out, oral examinations could best determine what was the custom 
here between employer and Union. The granting of defendant's motion at 
this stage of the proceedings, without its answers to our interrogatories 
or oral examinations, would completely cut off plaintiff's ability to oppose 
the instant motion. 

•’ - 8. In any event, the course of dealing between the parties, 

and their interpretation of the contract in question, can only be 
determined at a full hearing and not on papers. To do otherwise, would 
do great prejudice to the 214 men involved. 

Accordingly, for the reasons above stated, defendant's motion 
should be denied, or in the alternative, held in abeyance pending completion 
of discovery procedures. 


Sworn to before me this 
I day of November, 1973. 


MM n V,NG SHAFRAfl 
Nttarv Public. State cl New York 
' No 24 3607935 


JAMES CASHIN 


Kln es County 
Commission Lxpjres March 30, 1 


. • 
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Affidavit of James Cashln In Opposition to Motion 35» 

a delay pending the resolution of the summary judgment question which, 

if such delay be granted, would only strengthen its own case. It is 

clear, however, that such responses to interrogatories are much needed 

t 

t 

for plaintiffs to oppose this very motion. Additionally, it should be 
pointed out, oral examinations could best determine what was the custom 
here between employer and Union. The granting of defendant’s motion at 
this stage of the proceedings, without its answers to our interrogatories 
or oral examinations, would completely cut off plaintiff’s ability to oppose 
the instant motion. 

8. In any event, the course of dealing between the parties, 
and their interpretation of the contract in question, can only be 
determined at a full hearing and not on papers. To do otherwise, would 
do great prejudice to the 214 men involved. 

Accordingly, for the reasons above stated, defendant’s motion 
should be denied, or in the alternative, held in abeyance pending completion 
of discovery procedures. 


Sworn to before me this 
/] fC\, 

I day of November, 1973. 


IRVING SHAFRAfl 
Notary Public. State of New York 
No 24 3607935 

Co™ Q u,ll,l# ? ,n k '" 8 s County 
Commission Expires March 30. 1975 
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JAMES CASHIN 




STATEMENT PURSUANT TO RULE 9(g) OF THE GENERAL RULES 
OF THIS COURT ANNEXED TO FOREGOING AFFIDAVIT 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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JAMES CASIIIN, as Secretary-Treasurer 
of Local 1804-1, INTERNATIONAL LONG¬ 
SHOREMEN'S ASSOCIATION (A. F. of L. - 
C. I. O.) on behalf of and for the benefit 
of its Members, 

Plaintiff, 

- against - 

WM. SPENCER & SON CORPORATION, 

Defendant. 


72 Civil 4946 [H.R.T. ] 


STATEMENT PURSUANT TO RULE 9(g) OF THE 
GENERAL RULES OF THIS COURT 


facts: 


There is a genuine issue as to the following material 


1. That for the period October 1, 1971 to September 30, 1972, 
the defendant has not paid the plaintiff any of the benefits accrued 
pursuant to the collective bargaining agreement between the parries, to 
wit, the paid holidays and welfare benefits. 

Dated: New York, New York 


TO: KRISEL, BECK & HALBERG 
Attorneys for Defendant 
55 Liberty Street 
New York, New York 10005 


ROSENTHAL & HERMAN, P.C. 
Attorneys for Plaintiff 
Office & P. O. Address . 

401 Broadway 

New York, New York 10013 
Tel: 212-226-7971 


ii 
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MEMOMKQUM DEC IS ION 
(Filed January 31, 1974) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JAMES CASHIN, as Secretary-Treasurer 
of Local 1804-1, INTERNATIONAL LONG¬ 
SHOREMEN'S ASSOCIATION (A. F. of L. - 
C.I. O.) on behalf of and for the benefit of 
its members. 

Plaintiff, 


MEMORANDUM 


Defendant 


The plaintiff ("the Union") commenced this suit against defendant 
in the Supreme Court of New York, New York County, in October, 1972, 
Thereafter, defendant ("Spencer") removed this action to this court on 
the ground that the subject matter of the controversy presents a federal 
question or questions under § 301(a), (b) and (c) of the Labor Management 
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Memorandum Decision 


Relations Act, 29 U.S.C. § 185(a), (b) and (c). Defendant thereafter 


moved for summary judgment dismissing the action on the merits, 
which relief is granted lor reasons to be discussed hereinafter. 

In its complaint, the Union asserts two claims described as 
follows: (1) Spencer owes the Union members a total of $114, 361.60 for 
'paid holidays" for the fiscal year beginning October 1, 1971, the year 
after the effective expiration of the collective bargaining agreement; 
and (2) Spencer owes the sum of $144,000.00 by way of contributions 
to the welfare plan, which sum is said to be required by the terms of 
the collective bargaining agreement for the year commencing October 1 
1971. Upon oral argument of the motion of defendant for summary 
judgment, the Union abandoned the second claim summarized above. 

The former collective bargaining agreement here pertinent 
covered the labor of a much storied group known as the Chenagoes 
upon the waterfront of New York Harbor. Time and events of modern 
shipping have in effect brought about circumstances where labor of 
the Chenagoes is no longer required in the Port of New York. Not 
surprisingly, Spencer, the last employer in tins purl of Chcnu„t. labor, 

was forced to dissolve and go out of business at the time when the 

• • 

collective bargaining agreement expired by its terms. It should be 
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noted that this agreement covered the term or period from October 1, 

1968 through September 30, 1971. Thus, as indicated, defendant 
effectively went out of business as of the last day of that particular period. 

In deciding this motion for summary judgment it is useful to 
state the basic principles that govern such a motion. According to 
Rule 56(c), a motion for summary judgment is only to be granted if it 
js determined that "there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a matter of law." 

This has been held to mean that the district court must take the view 
of the evidence most favorable to the opponent of the movant and give 
that opponent the benefit of all favorable inferences that may reasonably 
be drawn, with all doubts as to the existence of any material fact being 
resolved against the moving party. Empire Electronics Co. v. Uni*cd 
States, 311 F.2d 175, 180 (2d Cir. 1962). Applying these standards to 
this case, the motion of the defendant for summary judgment will be granted. 

There is no dispute in this case as to what the relevant provision 
of the contract As amended on February 23, 1970, Paragraph 7 of 
the contract provides in relevant portion as follows: 

' Such paid holidays shall be granted to regularemployees 
(defined as employees who have worked not less than 570 
hours for one employer herein in the fiscal year ending 


-3- 









Memorandum Decision 


September 30th of the year preceding the year in which 
the holiday falls) who work for the same employer not 
less than 4 hours m the work week in which the holiday 
falls; such .4.hours to include any time worked on the 
holiday." — 

The 1970 amendments to the collective bargaining agreement did not 
extend its termination date beyond the existing date of September 30, 
1971. The quoted provision on its face es ablishes two conditions for 
the receipt of holiday pay. These are that the employee must have 
worked at least 570 hours for the employer in the preceding contract 
year and that the employee work at least four hours in the work week 
jn which the holiday falls for that employer. 

The Union argues that although its members have not worked 
at all during the period involved in this suit because Spencer went out 
of the stevedoring business, its members are still entitled to payment 
lor the holidays during that year. The basic contention of the Union 
is that in year one of the contract the employees, by working the s70 
hours, get vested rights in the following year to holiday pay. So even 


y 

The initial contract provided for a minimum of ten hours of work 
for the employer in the week in which the holiday fell. 
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though the contract had expired and Spencer had ceased employing 
Chenangoes the preceding year, the Chcnangoes were still entitled 

„ to holiday pay for the yea.r starting October 1, 1971 because of their 

V 

work the preceding year. The argument of the plaintiff would have 
some potential validity if only the 570 clay requirement were stated. 
Arguably, it then would be ambiguous under the contract whether an 
employer who went out of business would be required to give holiday 
pay to employees who had worked 570 hours the previous year. In 
such a situation the court would look to such extrinsic evidence as the 
conduct of the parties, the statements of their representatives and 
their past practice to aid its interpretation of the contract. United 
Electrica l, Radio & Machine Wkrs. v. General Electric Co. . 208 t. Supp. 
8c0, 872 (S.D.N.Y. 1962); Humble Oil Sc Refining Co. v Local Union 866 , 
271 F. Supp. 281, 285 (S. D. N. Y. 1967); International Union of Mine, 

Mill & Smelter Workers. Local 515 v. American Zinc, L&S Co. , 

311 F.2d 656, 660 (9th Cir. 1963). But the argument ignores the second 
condition of the contract which states that the benefits are to be paid 
only if the employee works for the employer for at least four hours in 
the week in which the holiday falls. This provision of the contract is 
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JUDGMENT 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JAMES CASHIN, AS SECRETARY-TREASURER OF 
LOCAL 1804-1, INTERNATIONAL LONGSHORE¬ 
MEN'S ASSOCIATION (A.F.L.-C.I.O.) ON 
BEHALF OF AND FOR THE BENEFIT OF ITS 
MEMBERS, 

Plaintiff, 

-agalnst- 

WM, SPENCER A SON CORPORATION, 

Defendant. 

- --------x 

Defendant having moved the Court for sumnary Judg¬ 
ment dismissing the complaint on the merits, and the 
said motion having come on to be heard before the Honor¬ 
able Harold R. Tyler, Jr., United States District Judge, 
and the Court thereafter on January 31, 1974, having 
handed down Its memorandum decision granting the said 
motion, it Is, 

ORDERED, ADJUDGED AND DECREED, that defendant, WM. 
SPENCER ( SON CORPORATION, have summary Judgment against 
the plaintiff, JAMES CASHIN, AS SECRETARY-TREASURER OF 
LOCAL 1804-1, INTERNATIONAL LONGSHOREMEN'S ASSOCIATION 


/ 
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Judgment 


(A.F.L.-C.I.0.) ON BEHALF OF AND FOR THE BENEFIT OF ITS 
MEMBERS, dismissing the complaint. 


Dated: New York, N. Y. 

February 1, I 974 


S/ Mj 


*urqha r t 

Clerk 
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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

(Same Title) 

Notice Is hereby given that JAMES CASH IN, as Secretary- 
Treasurer of Local 1804-1, INTERNATIONAL LONGSHOREMEN'S 
ASSOCIATION (A.F.of L. - C.I.O.) on behalf of and for 
the benefit of Its members, plaintiff above named, hereby 
appeals to the United States Court of Appeals for the 
Second Circuit from the final Judgment entered In this 
action on the 1st day of February, 1974, 

Dated* New York, New York 
February 28, 1974 

ROSENTHAL t HERMAN, P.C. 

Attorneys for Plaintiff 


Bvj Irving Shafran , 
401 Broadway 
New York, New York 
10013 

KRISEL, BECK t HALBERG 
55 Liberty St. 

N.Y, N.Y. 

Attys for Def't 







SUMMONS 


c 18 ^ s P “; Court - 4 84 

^rwnj (Court uf tljr fctalr of Xm fork 
(County of ** ** YORK 

JAkec cashin, la Sicritiry-ftMaurir of 
ICCKL 1804-1, ZVTBKKATIOKAL p 

ASSOCIATION (A.F. of L.-C.X.O.) on Doha If of 
*nd fcr the Benefit of its Members 


•gainst 


COPYRIGHT ...4 RY |IU»M«I UNOU4W 6LANK PUBLISHERS 

change Place at Broadway, new York 


Index No. 

Plaintiff designates 
Hew York 

County as the place of trial 
The basis of the venue is 

plaintiff ( s plane of 
business 


Plaintiff 


’*• 8HMCKR & SOM CORPORATION 


Defendant 


Plaintiff resides at 

403 Greenwich St. , Mew York 
City 

County Of Mew York 


To the above named Defendant -- " «w XOrK 

. „„ - —- «~ 
SWrC.TSiTSftS£ 

delivered to you within the State of New York ) • and in ca c / ! I" S Summons ,s not Personally 

D ‘ Ud - ° Ct ° b “ 2 ‘ 1972 ROSENTHAL & HERHAB 

Heft 1 S address* Attorneys) for Plaintiff 

19 Rector Street OBSce and Post Office Address 

YOrk Clt * 401 BrosdHBy 

Hew York, H.Y. 10013 
Tel.* 226-7971 
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Complaint 

1 8 * ,b ° r C * Irl * r * of th « Of »ov ,ork and th. International 

j Lon 9* hor «"« n ' • Aaaoclation (afl-cio) and Local 1804-1 i.l.a. 

(afl-cio) . Of Which th. defandant wa. . algnatory. cover in, 
jj P-rticular •Ch.nan 9 o labor". thoa. ™nb.r. .f th. Lu.1 who worked 

j in “ y Y *“ V * te vacation ben.fit., paid holiday 

1 b«.fit. nnd welfare b.».fit. for th. next en.uin, year. 


I S. That on th. 30th day of September, 1971 th. 

! fsiicd to negotiate or re nau j. 

j w u« y otme or renew ite contract with the 

plaintiff. 

i 

• Anting th. period October 1 , 1OT1 

8.pt«b.r 30. 1972 th. Plaintiff. Mr . rMdy> wUUng 

•no «bl. to perform th.lr dnti.a purauant to th. tern. e f th. 
contract and war. prev.nted from performln, b .c.uM of th. 
act. of th. defendant. 

7. That annexed h.r.to and a*d. put huuf with 
th. mu fore, and .ff.ct a. thou,h -or. tally , t l„,th aet forth 
har.in, 1. . li.t of th. mum. of tho.. nanbu. of th. plaintiff 
union .ntitlod to b.n.fit. which w. r . du. to b. p.id by d.fndant. 

8. That for th. year 1971-1972 th.r. is da. and 
~i»9 to th. Plaintiff a. and for paid holiday, th. .» Of 
$114,361.60. 









9. 


Com lalnt 


That there la du. and oving to tha plaintiff from 

th. dafandant for th. waifar. banafit. for «ld period th. au. „f 
$144,000. 

10 . That no part of aald aum. hava bean paid although 
duly demanded. 

11. That tha plaintiff haa duly parforaad all tha 
tama and conditiona of th. aforaaaid agrea-ant on It. put to 
be par for mad uo.pt aa pravantad by tha acta of tha dafandant. 

plaintiff da—anda judg-ant ag.in.t tha d.faad- 
«t in th. aum of $258,161.60, with intara.t th.raon fro- Myt-ba: 
30, 1972, tog.thar with th. oo.t. and diaburauant. at thi. action. 

ROSENTHAL & HERMAN 
Attorneys for plaintiff 
401 Broadvay 
Nev York, N.Y. 10013 


1 


7 









50a 




li 


i 


Complaint 

STATE op KZW YORK ) 

COUNTY or MSN YORK) 80. t 

JAMES CA8HIM, bilng duly sworn, dopoata «ii tayg that 

I 

deponeat la the Secretary-Treasurer o£ LOCAL 1804-1, XMTMR- 
NATIONAL LONGSHOREMEN'S ASSOCIATION (A.P.L.-CIO). the plaiatlff 
in the within action; that deponent haa read the foregoing 
complaint and knows the contents thereof; and that the sane 
are true to deponent's own knowledge, except aa to the natters 
therein stated to be alleged upon information and belief, and 
aa to those matters deponent believes them to be true. This 
verification la made by deponent because plaintiff la an 

affiliated local union. Deponent is an officer thereof, to wit 
its Secretary-Treasurer. 

The grounds of deponent 's belief as to all natters net 
stated upon deponent's knowledge are as follows; contracts in 
deponent's possession. 

“ "V 

_-T Afty if ~»itfnni 

Sworn to before me this jamm Swjf a 

3rd day of October. 1972 


Motor Public 



V"”: rr *? 


, » 


V 


\ 



I 
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ANSWER 


COUriT OF THE olnVL OF ULu YoHK 

cnnvnr v? wr.w ygiik 

fiS} 11 ?* ^acretary-Treasurer of 

,, v LrOwGS.iORI- 

ftn ^ A * F * 0f D.-b.I.O.) 

on behull oi and for the benefit of 


its .members 


Plaintiff 


-oz •‘Jins t- 

WK. SPhNCEit & 3CU COhPOiLV 1 ju 

Defendant 


Index No. 




A w o L .i 


Defendant, WM. SPEMoE.t 4 SG*» CURPO<tATIO« (here¬ 
inafter -SPENCER) by its attorney., KalShL, DECK 4 
H.iLH r ,;lG, for its Answer to the complaint herein, 

1) Admits the tile^tione contained in para¬ 
graphs num ered "1", "2" and "5* of the complaint. 

2) Denies each and cver> allegation contained 

in paracraphe numbered n y\ %•», •*6*’, «» 7 «i *g., «, 

*»nd M 11 M of the complaint. 

J) admits th~i no part of the sitas demanded in 
ti.« cosine .V.ve Uu p.-i<l, Ua e*ce,.i. *, „d.au.ed 
denies eaei. ,.nd every -Ue,, tion in ^,. K , ru yL number 
of the complaint. 


«, , 


& * 


% 







Answer 


and partial defense. 

lEFEi»DAi»T f 3PEnCErt, ALUEOESi 


4) Defeedunt and plaintiff Union wore parties to 
a collective bargaining element covering the period 
from Octobor X, 1*>0 to ,nd Including Ssptsmbsr i0 , 19n , 
uniior which dsfsndant employed msmoers of the plaintiff 
Union. Under the terms of said collective agreement 
defendant agreed to make contributions to a Welfare Fund 
administered by a board of trustees established for the 
benefit of employees in the bargaining unit covered by 
eaid collective agreement. The terme and conditions of 
defendant's undertaking were set forth In paragraph } (c) 
of tho colloctivo agreement aa follows* 


£ 


Commencing as of October 1. 196S 
and for each calendar year during 

t ? 18 each 

of the undersigned employers will 
oav over to the tnisteee of the 

i-h^ ar li5j n $ V* V2* P® r hour for 
the period from October 1, 196B to 
September 30, 1969 ? 41 l/2,£r 
hour for the period from October 1, 

io 6 ?/S2 3 *P t f nb « r 30, 1970| and 
49 I/2ir per hour for the period 

f^om October 1 , 1970 to September 
30, 1971, for each hour worked by 
an employee covered by this apree- 
ment for an Employer who is a con¬ 
tributor to the fund while such 
service is performed as an employee 
of such employer*" ^ 
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Answer 

5) For business reasons, defendant SPENCER dlscea- 
tinued its stevedoring business in connection with which 
it employed members of tbs plaintiff Union prior to 
September 30, 1971, the date on which said collective 
agreement expired by its terms. For this reason defendant 
did not enter into any renewal collective agreement with 
plaintiff. 


6) Throughout the period of the aforesaid collec¬ 
tive agreement covering the period from October 1, 1966 

to and including the terminal date thereof, to wit September 
30. 1971, defendant SPACER paid in full all contributions 
due to the trustees of the aforesaid Welfare Fund required 
of it by said collective agrees .at and is not indebted 
to said Welfare Fund in any amount for contributions. 

7) The only obligation assumed by defendant in 
respect of providing welfare benefits to its employees 
in the bargaining unit covered by said collective agree¬ 
ment was to make the contritmtions to said Welfare Fund 
as aforesaid. 


AS AND FOR A SECOND PARTIAL 
DEFENSE, DEFENDANT, SPENCER. 
ALLEGES: * 
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Answer 

8) Defendant and plaintiff entered into a 
collective bargaining agreement covering the period 
from October 1, 1966 to ard including September 30, 1971, 
Under said collective agreement, defendant employed 
members of the plaintiff Union to perform stevedoring 
services in connection with customers marine lighterage 
work in the Port of New York. 

9) Paragraph "7" of the aforesaid collective 
agreement provides that enployees in t*e bargaining unit 
covered by the agreement should be entitled to certain 
paid holidays in the period from October 1, i960 to and 

including September 30, 1971. In pertinent part paragraph 
"7" provides, 


"• • • Such paid holidays shall be 
granted to regular employees (defined 
as employees who have worked not less 
than 570 hours for one employer here— 
} n fUcal rear ending September 
30th of the year preceding the year in 
which the holiday falls) who work r or 
the same employer not lees than 10 
hours in the work wesk in which the 
holiday falls) such 10 lu>urs to iiv- 
cluds any time worked on the holiday.** 


\ 


<2 
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Answer 


XO) Defendant has paid all of its employees in 
full for all of the enumerated paid holiday* to which 
entitled under said collective agreement that 
occurred within the period of said collective agreement, 
to wit from October 1, 19&3 to and including September 
30, 1971. Defendant ie accordingly not indebted to i ay 
of Ba id employees for holiday pay un^er said collectlTe 
agreement. 

UHEUEFOitE, defendant prnye that a final Judgment 
be entered herein dismissing the complaint herein, and 
awarding defendant its costs and disbursements. 

D tedi Jew York, new York 
November 16, 1972 


K-tlbLL, BLOK u. RALQEilG 

Attorneys for Defendant 


Office and Post Office Addreeei 

12 John Street 

Jew York, *»ew York 10036 

Yelephonei 212/964-2651 
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Answer 


STATE OF NEY; YORK ) 
COUNTY OF «EU YOKK) 


JAMES 11. CLAiiKL, being duly sworn, deposes 
and sayss 

That he is the Executive Vice President of 
1.14. SPENCER O. SON oaiPtUATIOM, the Defendant herein; 
that he has road tne foregoing Answer and knows the 
contents thereof; that the same is true to his knowledge 
except as to m iters stated therein to be alleged on 
information and belief ana that us to those matters 
he believes it to bo true. 



oommuwwn Lkcics March 3a I9p£. 






A 201 Affidavit »f Srfvirr hy MniI 


I UT7 AI'IKI.I A n I'klN I Mrs, INf 


U.S. COURT OF APPEAL£:SECOND CIRCUIT 


CASHIN, 


Plaintiff-Appellant, 


against 

SPENCER & SON CORP., 

Q Defendant-Appellee. 


Index No. 


Affidavit of Service hy Mail 


STATE OF NEW YORK, r OUNTY OF NEW YORK 
I, Laurel N. Huggins, 


being duly sworn, 


deposes and says (hat deponent is not r party to the action, is over 1A years of age and resides at 


1050 Carroll Place, Bronx, New York 7 V. yl* 

That upon the 9th day of August 1974 , deponent served the annexed 

upon Keisel, Beck 6 Halberg allomey(s) for 

Appelfeee »" this action, at 55 Liberty St., New York 

the address designated by said attomey(s) for that 
purpose by depositing a true copy of same, enclosed in a postpaid properly addressed wrapper m a 
Post Office Official Depository under the exclusive care and custody of the United States Post Of¬ 
fice Department, within the State of Neui York . o 


atlomeyfs J for 


Sworn to before me, this 9th 
day of August 19 74 


ojt~A- 


Print nama banaath aignatjra 


7/7 7 — ROBERT T. ®o F ”! Ey( VOBK 

' " 0418950 

/ l ^ QUALIFIED IN -Cj-2*- ,*75 

COMMISSION EUPlRtS MARCH 


LAUREL N. HUGGINS 









